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VIA ELECTRONIC FILING AND HAND DELIVERY 

Ms. Marlenc Dortch 
Sccrcrary 
Fedei-al Communicarions Commission 
445 12Ih Street. SW,  Room TWB-204 
W:ishinpton; DC 20554 

Re: In the Matter of Review of Section 251 Unbundling Obligations of Incumbent 
Local Exchange Carriers and Implementation of the Local Conipetition 
Provisions in the Telecommunications Act of 1996, CC Docket Nos. 01-338; 
96-98; 98-147 

Dear Ms. Dorlch: 

Pursuanl 10 SecLion I .I?Ob(b)(2) of rhe Commission's rules, 47 C.F.R. 5 1.1206(b)(2), 
airached foi- inclusion in the record of the above referenced proceeding is a letter from Lawrence 
R .  Fi-eedmaii o n  behalf 0 1  Norlight Telecommunications, Inc. This letter was transmitled today 
LIJ electronic mail and hand delivery. 

R e F t t - 1  I y su bmi t ted , 
/ 

&- 

James N Moskowitz / r  
Counsel for N o r l i ~ h t  Telecommunications, Inc. 

i 

Cc: Jordan Goldstein 
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M s .  Marlene Dortch 
Sccrctary 
Fedri-a1 Coiniiiunica~ions Commission 
445 I Street, s w 
Wxhington. DC 20554 

Re: In the Rlaller ol' Review of Section 251 Unbundling Obligations of  Incumbent 
1,ocal Exchange Carriers and Implenientation of the Local Competition 
Provisions in the Telecoiniiiunications Act of 1996, CC Docket Nos. 01-338; 
96-98; 98-147 

Dear Ms. Dortch: 

During a meeting on October 23, 2002. Bob Rogers, Bernie Rosen, and Tom Valentyn of 
Norlight Telecommunica~ions, Inc. ("Norlight") and the undersigned met individually with 
Joi-daii Goldstein. Legal Advisor lo Commissioner Copps, Matthew Brill, Legal Advisor to 
Commissioner Abernathy, and Christopher Liberlelll, Legal Advisor to Chairman Powell. In 
;Iddiiion. these same Norlight represenlatives and 1 met with Robert Tanner, Jeremy Miller, Ian 
Dillner. and Tom N a v i n  of the Wireline Competition Bureau. 

Dul-in: the meetings w i t h  thc staff of the Wireline Competition Bureau. Norlight stressed 
ihai [lie a\ailabllity of d s r b  l'ibcr remains a cl-itical issue for the future development of 
i.oiiiperition. cven for Norlighi, which is one ol'rhe few remaining profitable facilities-based 
coiiipc~itoi~s in ihe nation. Norlight advised the staff t ha t  i t  is imperative that the Commission 
closes loopholes in  its cun-ent rules rhai ihe ILECs cxploi~ I O  keep competitors from gaining 
iiiraningful access lo dai-k iiber. During rhese conversations, staff requested that Norlight 
pmvide additional backgi-ound information on how the Commission's analysis in the above 
rclercnced procceding should apply given the facts on the ground i n  Norlight's home markets. 
This letter responds 10 that i'equest. 

~~~ ___- ~~- -~ 



1. Nor I igh t ' s Markets  

Noi-light was rounded i n  1972 as Midwestern Relay Co., offering microwave 
ti.i~nsinission services throughout Wisconsin. Over the years, Norlight has expanded its service 
capahilities and its network and has gained a keen knowledge of the many local markets in which 
is opcrates, as well as a broadei. understanding of the Midwestern region as a whole. Norlight 
owns and operates one of the largest SONET-based libel optic networks i n  the Midwest and has 
the experiise and equipment necessary ro consrruct, operate and mainrain all its own facilities, 
including fibet-. The Company now owns and operates facilities in seven states' and provides 
services to customei-s i n  viirious geographic inarkets within these states and others. These 
- gcogi-aphic areas include sebcral tici. 2 and tier 3 cities, as well as rural and underserved areas. 

Norlight i s  ;in exceplion to thc general malaise and financial disaster tha t  has gripped the 
~eleconimunicittions secror. However. SBC is currently poised IO gain Section 271 approval i n  
Noi-light's markets and this will permit it to leverage its monopoly hold on last mile facilities to 

~nra11.1y ratchet u p  competitive pressure on caiTiers such as Norlight. In fact, there is evidence 
that  SBC is all-eady doing so i n  some of Ihe markets where i t  has already gained Section 271 
approval.' In  ordei. for Norlight to main~ain a level playing field with SBC and thereby compete 
a n d  grow, i t  must have access to Ihe esscntial last mile facilities controlled by SBC. Chief 
among these, Norlight must have ion-discriminatory access to last mile dark fiber. 

Noi.light I S  a regional leader i n  (lie market ior secure, dedicated and integraled data 
conimunications, dedicated hi-oadband data bel-vices, V O I C K  services as well as a wide variery of 
othei- netwjoi-k and ancillary services, i.anging from construction and management, to calling 
cai~ds. and even satellite and video services. Norlight specializes in secure private networks that 
allow business operations with multiple locations throughout the region IO communicate using a 
single, dedicated and secure nerwork. It is so focused on rhis market that irs employees refer to 
themselves as the "Guardians of Data." These secure services permit, for example, a business or 
covernmenr office with its headquairers in downtown Madison to communicare over a secure, 
dedicated network w i t h  multiple offices in both rural and urban locations spread throughout the 
region. In addition, Norlight provides long h a u l  network services on a wholesale basis to other 
cai iers .  

In tcrms of customer class, Norlight provides services to small and mid-sized businesses, 
eovemmcnt agencies and universities. The Company also provides national carriers access to its 
network at wholesale I-ates. Private caiTiagc services account for approximately 38.7% of 
Norlight's revenues. and of this commercial and video data and Internet traffic account for 

' 111inoi5. Indiana, Iowd. Mich igan,  .Ilinnesoia, Ohio. and Wlsconsjn. 
.See J ~ i ~ i i  Cwip/i i i i i i /ot~ Po.ci- l i i i r ,~,wif ie~i ioi~ Dispuir Resoluiiun Wii/i Souih ivesier17 Bell Telephniie, L. P. and 

Reques i f i j i .  l i i ierii i i  R u l i q  Regordi i iy D S l  U N E  Loop PIovis ioi i i i ig Issues, Doc. No. 27001 (filed Nov. 22, 2002) 
(;i\';iilahlc J I :  hitp:iiinrel~change.puc w i e  1h.uslWebAppilnierchanpe/Documen~s/2700l_4_375037.PDF) ( "TX  
c ~ ~ l l l p / u l l l l " ) .  
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i~pproximatcly 67%,  switchcd Loice and other traffic accounts for approximately 33%. 
Norlight's M holesalc carricr iraffic accounis for the remaining 61.3% of Norlight's revenues. 
Nudigh i  i y i c a l l y  does nor pro"idc scrvices io residcntial end users. 

11. Facts Related to the Installation of Fiber 

We now iuin to ihe  srafr 's I-equesr foi -  addiiional informarion regarding the impoflance of 
dark Eibei. io Norlight's future growih and how this relates to the Commission's analysis in  this 
proceeding. Lack of access 10 lLEC dark fiber wil l  impair Norlight's ability to provide services 
to cusiomei-s i n  rhe markeis il serves because i i  significantly decreases the pool of customers thai 
Norlighi can sciwe i n  a cost effective manner. This is because the demand i n  rural areas i s  too 
Ion) io justify the cos[ of inslalling duplicative dedicated facilities to serve a single, isolated 
customer, especially where Norlight must rely upon ianffed special access services. 

Recently, Norlight has had to rely upon tariffed services to a greater extent because DSI 
UNEs and to a lessei~ exient DSO UNEs have become significantly more difficult to obtain from 
SBC. ihe cloniiiianl cairier in  Norlight's mai-kets. This i s  because SBC has recently instituted a 
chanse in  its provisionin2 pi-ocesses for these facilities that has caused an unprecedented number 
of DSI orders to hc returned for "lack of facilities" ("LOF"). When a competitor receives a LOF 
I-epoi-t. i r  cannor timely provision bei.\Jices previously promised to its customers. This places the 
competiroi~ in rhe position of either canceling [he customer order, or using SBC's tariffed special 
access ser\:ices. The high. non-cost-based special access rates significantly inflate the 
competiroi.'s cos1 of pi~ovidiiig rhc service. This ofren makes the sei-vice uneconomical to provide 
i o  end-users. As a I-esulr. SBC's DSI UNE policies ihrearen IO drive facilities-based compelirors 
out of Ihe marker for serving small business customers. I t  i s  no1 surprising, therefore, tha t  this 
ne" ]procedure is rhe subject of a complaint proceeding i n  Texas, where a number of competitors 
found their LOF raies spike from 5'31, to between 20% to 29% virtually overnight.' 

W i t h  1.e2al-d to construcLing fiber facilities, there is little question that actually extending 
the fiber fi-om Ihe Norlighi ncrwork to the cusromer's location is the most costly and time 
Inlensive aspect of p r o v i d i n ~  setvice to end users. Where both dark fiber and " lit"  fiber are 
available, Norlighi would prefer IO have access IO the dark fiber because i t  is less expensive, and 
gives Nol-light more control over the electronics and lime required lo light it. Having close 
conlrol over nelwoi-k components is an imponani aspect of Norlight's secure service offerings. 
I n  addition. the abil i ty to connecl B c u s ~ o m e ~ ~  in a timely manner i s  often the deciding factor 
when a cusiomer chooses a ielecommunicarions service provider. Access to JLEC dark fiber 
cxpands Norlighi's ahil i ly to capitalize on these time sensitive market opportunities. 

I n  Ihc niarkers whcre Norlight opei-aies, i t  I S  typically faster and less costly to construct 
IcilirJes in  1-ui-il1 ilrcas. In many instances cLibling can be run on poles and does not need to be 

1 7-x co~llploi,ll a1 I O  
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buried, which IS  i i o ~  often the case in nioi-e urban areas. Fuither, in rural areas even where ihe 
ciihlcs must hc buried i i  is f a r  easier and less expensive to do than in more urban areas. This is 
because cable c a n  typically be buried i n  the "ditch line" at  the side of the road. In more urban 
arcas. i t  is  no1 uncommon to have io  dig u p  the  front yards of suburban homeowners or the 
di.iveways a n d  parking 101s of til-ban businesses, or worse, [ear up busy streets to install fiber, 
These lattci. cii.cunisiances c i -e~te  signiflcanr additional cost and delay to the  construction 
pi'ocess. Because of these differences, i n  more rural areas i t  is not uncommon for a fiber 
consiruction ci-ew to be able to bury scvcral miles of cable a day, while in  suburban areas a half- 
inile is c o n s i d e ~ d  good, and  in urban ai~eas may construction average only a few hundred feet. 

11 1. Market Differentiation 

This illusirates that making blanket distinctions based upon geography or customer class 
would no1 Iciid t o  a rational outcome when applied i o  the region served by Norlight because 
gauging [he demand with the cosi of constructing new facilities requires a case-by-case analysis. 
Because of this, i t  is imperative t l i i l l  the Commission make dark fiber available i n  a meaningful 
way  throughou~ Ihe Midwesl ujiihoui liniIt3tion. I n  its USTA decision4 the D.C. Circuit 
ins~i-ucted the Coininission L O  vai'y the scope of its review of the ILEC unbundling obligations 
under the "iinpaii-" analysis of Seciion 251 io include an analysis by geographic area and 
cus~ornei~ class markets.' Within these markets, the court funher directed the Commission io 
consider u'herher :ivci.age costs ;ire likely to decline across the relevant market such that any 
duplication by coinpelitors \ \mi ld only lead 10 higher uni t  costs for all firms.' In sum, the Court 
appeai-ed to direct the Commission to inbestigate. on a market by market basis. whether demand 
15 I in i i~ed  and l'acilities are all-eady i n  place. such that building more facilities will simply drive 
u p  cosis for all providers. 

A.  Geographic Distinctions 

As discussed above, i t  is in fact faster and less expensive to cons[ruct fiber facilities per 
u n i t  mile i n  i.ui.al ai-eas than i n  more urban areas. However, the demand for the services that 
Ncii-li~ht provides i n  rural areas is limited, typically, lo widely dispersed users of high bandwidth 
facilities. Once Taciliiies are exiended to a given cuslomer, for example to the county 
goIei-nmen1 building in a irural town, there simply will not be the demand to accommodate the 
capacity coniained in a second fibei- facility run io  [ha1 same location. Where dark fiber exists i n  
these niarkels, ihel-e are few instiiiices uihei-e duplica~ing that fiber makes economic sense as 
discussed by ihc Couri in  LJSTA because cither the ILEC's or the Competitor's facilities will lie 
unused. 

USTA I ) .  FCC. 290 F 3d 415 (D.C Clr. 2002) ( ' 'US7A") .  
lii d l  122. 
l d  ai 420. 
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B. Customer Class Distinctions 

Additionally. making disiinctions based upon customer class for access to dark fiber also 
does no1 make sense in  the feogi.aphic areas served by Norlight. First, individual residential 
ctisiomers do  not use the dedicated fiber Facilities at  issue here. and Norlight does not aggregate 
tratfic fimm this cusiomer class. With regard IO Norlight's business, government and university 
customers. there i s  no obvious bright line disiinction that would accommodate a workable rule. 
Reveiiues 01' number of employees a i ~ e  no1 good indicators of the volume of service these 
cusiomei-s require. Nor is the number of lines, as some customers may have fewer lines but 
oenei'aie more data traffic than a customer w i i h  more voice lines. Further, in some areas, a small 
industrial [own for example, there may be a number of small, unrelated entities whose traffic can 
be aggi~egated using copper facilities io a Norlight local hub and transported to Norlight's 
primdry neiwork using dark fiber running through the Town. A distinction based on customer 
si7e would nor addi.ess these situations and could leave the business users in that town with no 
a l t e rna t i ve  to the L E C .  

I\). 

L 

l'he Conimission Should Reaffirm And Bolster Its Current Dark Fiber Rules 

Adopling a I-ule tha t  makes dark fiber unavailable to cenain segments of the markets that 
Norlight se~wes w i l l  not foster "true" facilities-based competition as discussed by the Court in 
USTA. hut I-athei. wil l  simply leave Norlight w i t h  the option of either paying the ILEC's inflated 
i-ares lor rainfled services. or electing not to serve marginal customers. This will leave many 
cusiomers throughout the region withoui access LO the specialized services Norlight provides. 
This. in  iuin, has the potential to impact the pattern and pace of economic development in  the 
region. The Commission musl avoid this regulaiory distonion of the market by ensuring that 
dark fiber becomes available rhiwghout the region in a meaningful way. 

Norlight believes tha t  the analysis outlined by the Court in  USTA suppons the 
Commission's current rules regarding dark fiber unbundling in  the geographic market served by 
Norlight. In ihese smaller and rural inarkets, where dark fiber exists there typically is no demand 
or expected growth in demand io warrani additional facilities. Further, i n  many cases the first 
can-ier io lay fiber to a pariicular location will lay significantly more capacity than i t  will need 
because thc inci-emental cost of burying additional fibers i s  negligible once the crew is on site 
Hnd the trench is opened. Dark fiber is, by its very definition, this unused capacity. Requiring 
competitors to construci duplicate fiber facilities n'hci-e there is already excess capacity in  place 
is precisely [he inefficiency t h a i  the Couil in USTA instructed the Commission io avoid. 

A.  l h e  Cnmmission Should Clarify That Dark Fiber Includes Unterminaled Fiber 

Kaihcr t h a n  simply uphold the curreni rules, Norlight urges the commission to take this 
opporiuniry to close some impoii;lnt loopholes [ h a t  the LLECs have been exploiting to make dark 
l'iber 311 but unavailable to cornpetiiors. First, the Commission should clarify that dark fiber 



includes un-tei.minated fiber strands that are buried and ready for termination, whether or not the 
ends or a f ibei~ pathway are attached io a fibei. distribuiion interface (FDI), light guide cross 
coiincci (l.GX) panel, splice shelf. or other faciliiy at those locations. 

Noi-light bclieves th31 ILECs should nor be allowed to manipulate the dark fiber rules by 
s imply leaving fiber un-lei-minated a n d  claiming t h a t  i t  is under construction and noi available to 
coinpetirors. The apparent basis Ioi. this “lei-mination” requirement is tha t  the definition of dark 
fibcr contained in the U N E  Re)nund Order irequires that dark fiber “connect iwo points within the 
incumbent LEC’s nework” and be “installed and easily called into service.”’ If. therefore, the 
ILEC installs spai-e fiber facilities, but chooses not to terminate the fiber until the lLEC desires 
i t s  use. the TLECs contend that Ihc lacilities are nor available to competitors. The termination of 
fiber is an inhei-enlly simple m d  speedy [ask.* I t  cannot fairly be argued that un-terminated fiber 
is no1 “installed and easily celled inlo service.”9 Indeed, i t  is completely disingenuous, not to 
mention anti-competitive and discriminatory, to say that fiber is not “installed and easily called 
inio service” when a competitor asks for i t ,  but is readily available (afrer marginal work) when 
the ILEC wants to use i t .  

Inicrpretalion aside, the primary pi.obleni w r h  the current ambiguity i n  the Commission’s 
iermiiialion i.equii-ement is that i t  allows ihe ILEC to render dark fiber unbundling obligations 
compleiely meaningless. By iequii.ing termination, the ILEC can unilaterally insulate every 
htrand o f  sp;we fibei- iii its iietwork from use by a competilor by simply leaving i I  un-terminated 
u n t i l  the lLEC wants to use i t .  This is disc~-iminatory on its face. The fiber is effectively there 
for the ILK when i t  chooses to use i t ,  yet disappears when a competitor seeks access - - they 
would not even ha\Je access 10 infoi-mation about such fiber. This is sui.ely not whai the 
Commission intended in the U N E  Remand Order, but i t  is a very real obstacle that competitive 
providers face every day. 

H. l h e  Commission Must Clarify That ILECs Must Make Information About 
Fiber Available In A Meaningful Way 

Another primary example of a how the lLECs are currently exploiting ambiguity in the 
Commission’s rules is their reluctance to provide timely or usable information on the location of 
dark fiber in their networks. Typically, ILECs will only inform a competitor whether dark fiber 
1s available between two 1oc;nions if the competitor specifically inquires about the panicular 
route. I f  an ILEC rcsponds lha t  there is no dark fiber available for Ihe route requested, there is 
110 m ~ a y  foi.rhe compctiior io question or confirm this determlnation. Moreover, the lLEC may 

In ihe Miiire t  o/ l i ~ i i ~ l e t i i ~ , i i r i i r i i ~ r i  o/ i l ie  l.ocnl Coin~~er i i io i i  Pi~oi~isioiis oJrhe Tel~roinniuizicnrioi~s Acr of1996. CC 
Dockel N o  W9X. FCC 99-238. Thlrd Repori and Older. 15 FCC Rcd. 3696, ‘j 325 (rel. Nov. 5 ,  1999) (”ONE 
Rei i io i~d  0 ider” j  

hr~uai/bni,ld Sei-vicr~ /o r  A d ~ i ~ i ~ u ~ i o i ~  o/Iifie,-Lufliieciioti Rnres, T e m s ,  Condlrions, and Relared Arrangeinenis wirh 
S i i i r i i i i i  eiieri i  Brll Teleplio/ie COII ILJNIIY ,  Dockei No. 23396, Arbiiratlon Au,ard, 113 (April 1 7 ,  2001). 

Sti. Juiiir Pei i r io i i  o/ CuSei.~,, LLC d/b/a CoSem C o ~ i i i ~ i u ~ ~ i c u r i o ~ i s  and MulriTechnology Services. LP d/b/a CoSen~ 8 

ld. a i  I13 - I I S .  9 
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deny tha t  dark fiber exists between two locations based on the competitor's route request, but 
thei-e m a y  still be an altein3tive i-oute that  is not disclosed. 

Competitors like Not-light, theiefore. ai-e relegated to guesswork and a virtual "shell game" 
wi th  the 11-EC. This piecemeal disclosure of the location and availability of dark fiber also 
leaves competitors without any crlective information source so that they may include dark fiber 
i n  any of their long term network planning. This guesswork also extends to the competitor's 
network foi.ecasting. In  shon, competitors like Norlight need to know where dark fiber is i n  the 
lLEC's netujork in order to have a n y  meaningful opportunity to use i t .  

I t  its recent decision in the arbitration between Verizon and AT&T, Cox and WorldCom 
for [he state of Virginia, the Commission made the common sense determination that meaningful 
competitive access to dark fiber in accordance with Section 251 requires that Venzon provide 
compelitors w i t h  the same detailed underlying information regarding the composition and 
qualifications of its dark fiber facilities that i t  possesses itself. lo This information includes maps 
and other plant record OSS capabilities. 
i.equii-cinent in  its rule to m:ike plain tha t  the ILECs must make their fiber deployment 
infoi-mation such as local pldnt location records. plat records and / or Trunk Integrated Record 
Systems ("TIRKS"), available for retliew by competitors. 

I /  Norlight urges the Commission to clarify this 

C. 

Finally. for the same i'eason set forth above relating to dark fiber termination, the 
Commission should require that the TECs join lengths of fiber to make them contiguous for use 
by competitors. This can be done by cross connecting strands of dark fiber originating at 
different points but terminated at the same central office. This is known as "patch through". Jn 
addition. the Commission should also requii-e that fiber that is already buried but not spliced to a 
contizuous strand along its length be spliced. This is called "splice through". 

V. Conclusion 

J'atch 'Through and Splice Though Should Be Required 

I n  this proceeding. the Commission has a unique and perhaps final opponunity to create a 
competitive environment in the markets tha t  Norlight serves. This is a crucial moment for 
competitors and competition throughout the U.S. To date the ILECs have been successful in 
t h M  arting competitor's access to dark fiber and have made a mockery of the Commission's rules 
by cxploiting several loopholes. As the lLECs gain more regulatory flexibility to compete i n  the 
long distaiicc markets the Commission needs LO ensui'e t h a t  they provide meaningful access to all 
last mile facilities, including last mile dark fiber. Norlight urges the Commission to draw from 
the experience and findings of competitors t h a t  are actually providing true facilities based 

I O  Sec Perilto!! OJ M/ur/dCof!l, / ! I C ,  e! ui., Pursuaiir lo Secrio17 252(e)(5) of ihe Coinn~unicarions Act for Preemprion of 
1/16, Juud i r r i o i i  of ihe  I'irRriiiu Srnie C O ! J J U m i O ! 7  C o , ~ ? i s s i o ~  Regarding lnrerconnecrion Drspures wirh Veriiot, 
l ' i !x f ! ! in ,  Inc , und for Expedired A d ~ r r t m u ~ ~ ,  CC Dockei Nos. 00-218. 00-249. 00-215. Memorandum Oplnion and  
Order. I I A  02-1731 a i ¶  473 (rel. J u l y  17. 2002) ("VA Arbirroriun Order"). 
' I  Id. 
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coinpetitive services. Accoi-dingly, the Commission must not fail io endorse and strengthen its 
cuii~ent dai-k fibei~ I-ules. Only by doing so w i l l  the Commission ensure that the ILECs make 
d3i-k Cihei~ facilities in  a real and meaningful manner. 

Please leL me know if you have a n y  questions or i f 1  can be of a n y  further assistance 

Respectfully submitled, 

Lawrence R.  Freedman 
Counsel for Norlight Telecommunications, Inc. 

Cc: Joi-dan Goldstein 
Matthcw Brill 
C h nstophei. Li bene1 11 
Roben Tanner 
Jei-em)! Miller 
Ian Dillner 
Tom Navin 
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